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THE ROLE OF INDIAN TRIBES IN AMERICA'S NUCLEAR

FUTURE

EXECUTIVE SUMMARY

Indian tribes have voiced their tribal issues in the United States' nuclear effort since its

inception, with the siting of what would become Los Alamos National Laboratory adjacent to the

San Ildefonso Pueblo Reservation and the Hanford plutonium production works along waterways

shared with the Yakama Nation and other Indian tribes. The siting of a proposed repository at

Yucca Mountain, Nevada along with other activities conducted on the Nevada National Security

Site (NNSS) (formerly the Nevada Test Site), increased the need for the United States

Department of Energy (DOE) to address previously unidentified tribal concerns. Initially there

was little attention given to these indigenous nations except when these federal installations

needed some resource that a tribe possessed, such as a domestic water supply or construction

materials. Today, these Indian tribes are partners with the states that host DOE facilities in

working groups that assist the DOE in making nuclear policy. This White Paper focuses on the

modern role of Indian tribes in national policy-making concerning America's nuclear future and

its potential to affect Indian tribes, tribal resources or people.

Our national constitution is very specific about the powers of the federal government, and

leaves other powers to state governments. Relations with Indian tribes are specifically designated

as a federal area in the U.S. Constitution. As a result, the general view of most observers is that

Indian tribes have whatever powers the federal government acknowledges or gives to them. This

view is incorrect on many levels. Indian tribes are a separate and distinct type of sovereign

entity. Tribes have sovereign governmental powers that pre-date the arrival of Columbus and the

creation of the United States and as a result, they retain all those powers that have not been taken

from them by the federal government. The federal government has acknowledged a fiduciary

duty to recognize each Indian tribe's right to make its own laws and be governed by them. The

federal government has also delegated some additional powers to tribes. This paper examines the

powers of Indian tribes, the responsibilities of the federal government to those tribes, and the

mechanisms presently used by the United States and Indian tribes to incorporate tribal views in

the creation of federal laws, regulations, and policies as well as decision-making by federal

agencies.

The Blue Ribbon Commission on America's Nuclear Future (BRC) is tasked with

providing recommendations for developing a safe, long-term solution to managing the Nation's

used nuclear fuel and high level waste. This White Paper describes the role of Indian tribes in

America's Nuclear Future and the intergovernmental issues that may arise with any proposed

solutions. Section 1 introduces the rest of the paper.



Section 2 addresses the powers of Indian tribes, where these powers come from and how

Indian tribes exercise those powers. When this issue first came before the United States'

Supreme Court in 1823, that Court looked to the principles of international law to define the

relationship of the United States and Indian tribes. International law is still important today in

defining that relationship as demonstrated by President Obama's announcement of his

endorsement of the United Nations' Declaration on the Rights of Indigenous Peoples at a White

House conference of tribal government leaders in 2010.1 The Declaration is pertinent to the

work of the BRC because it addresses the fundamental duties of a national government to

indigenous societies when it comes to actions such as the siting of facilities for or the

transporting of hazardous wastes across tribal lands.

Section 3 examines how the United States recognizes tribal authority, and diminishes it

or expands it. It begins with a discussion of the extent of the exclusive powers of the federal

government over Indian tribes and the concomitant federal duties owed to Indian tribes. Several

federal statutes that are relevant to transportation and siting issues are specifically discussed. Of

key importance are the Nuclear Waste Policy Act of 1982 and its 1987 amendments (NWPA)

which presently apply to any siting decision for interim or long-term storage or permanent

disposal of nuclear waste,2 and the Hazardous Materials Transportation Act (HMTA) which

limits the powers of tribes to prohibit transportation of hazardous or radioactive wastes across

tribal lands.

The more limited authority of states over Indian affairs is discussed in Section 4.

Generally, states do not have authority over Indian tribes because the United States Constitution

reserves that authority for Congress. States have authority only to the extent such authority is

granted to them by the federal government. Absent explicit Congressional permission for a state

to regulate tribal activity or conduct concerning locating facilities on Indian lands for interim (or

long-term) storage for and permanent disposal of used/spent nuclear fuel and high-level

radioactive wastes, states would be barred from any role in such decisions. A state may have an

indirect effect on the decision of an Indian tribe to host an interim or permanent disposal facility

as discussed in Section 4.2.

Section 5 addresses the evolution of federal policy toward Indian governments over time

and the important role today of meaningful consultation and informed consent as a means of

incorporating Indian tribes into federal actions leading to the creation of federal laws, regulations

and policies that have the potential to affect Indian tribes, their lands, cultural resources or

members. The failure of any entity acting pursuant to federal law to engage in meaningful

consultation with Indian tribes can stop a project at least temporarily, so it is essential that the

concept of meaningful consultation be incorporated into the recommendations of the

Commission.

1 United Nations General Assembly Resolution 61/295 (September 13, 2007). The full Declaration is set out in

Appendix A to this Paper.

Excerpts of the Nuclear Waste Policy Act pertaining to Indian tribes are set out in Appendix B to this Paper.

3 Excerpts of the Hazardous Materials Transportation Act that apply to Indian tribes are set out in Appendix C to

this Paper.



We conclude the paper in Section 6 with a summary of how tribal governmental

authority can be used to thwart projects or promote them. This final section discusses several

ways in which tribes can affect a proposed federal action. One of the most effective means

available to a tribe is to demand meaningful consultation where there is any proposed federal

action that has the potential to affect the tribe, its resources or its people. This is not limited to

potential action on federal Indian reservations, nor does it matter what type of entity is acting on

behalf of the federal government. Any entity acting pursuant to a federal authorization must

comply with this duty. The importance of meaningful consultation with regard to nuclear issues

is explicit in the Nuclear Waste Policy Act. While federal agencies are also subject to tribal

consultation through executive orders that require development of a consultation policy, a federal

entity that is not governed by such executive orders still would have the duty to consult where, as

here, Congress explicitly recognized and provided for consultation. Absence of adequate,

meaningful consultation may delay a project and the delay can prove fatal.

Finally, based on the analysis presented in this paper, we make a recommendation to the

Blue Ribbon Commission that it request the Secretary of the DOE to assist the BRC by assigning

appropriate personnel to arrange for meaningful consultation with Indian tribes, to be initiated

with the release of the BRC's Interim Report.

1. INTRODUCTION

President Obama established the Blue Ribbon Commission on America's Nuclear Future

to provide recommendations for developing a safe, long-term solution to managing the Nation's

used nuclear fuel and high level nuclear waste. This necessarily includes finding safe solutions

for interim storage and permanent disposal of spent nuclear fuel and high-level radioactive

waste, and transportation of such wastes and fuel from their source to the storage site.

Specifically, the Commission will provide advice, evaluate alternatives, and make

recommendations for a new strategy to solve the growing problem of what to do with America's

nuclear waste.

The purpose of this White Paper is to identify the issues that arise concerning Indian

tribes and their powers of self-determination for their people and their resources when the federal

government seeks solutions to a national problem which could affect them. Federal law

recognizes that a tribe has a role in such choices, whether it is to provide land for storage or

disposal of nuclear waste or to oppose such use of their lands. Federal law can limit a tribe's

choice as well, for example, by prohibiting an Indian tribe from blocking all transportation of

nuclear waste through its lands.4

See the Hazardous Materials Transportation Act, 49 U.S.C. §§1801 et seq (Appendix C). See also Public Senice

Company of Colorado v. Shoshone-Bannock Tribes, 30 F.3d 1203 (9lh Cir. 1994) (tribe is subject to suit for
unlawful attempt to stop shipments of spent nuclear fuel across tribal reservation); see also Northern States Power

Company v. Prairie Island Mdewakanton Sioux Indian Community, 781 F.Supp. 612 (D. Minn. 1991) (tribe can

be enjoined from preventing continued interference with shipment and receipt of materials necessary to maintain

operation of plant in light of preemption under Hazardous Materials Transportation Act and Atomic Energy Act)..



These issues cannot be fully explained without an understanding of the unique

relationship of Indian tribes to federal and also state governments. This Paper will address the

following areas of policy and law:

(1) The powers of Indian tribes as they evolved over time: tribal self-determination

includes the right of tribal governments to make their own laws and be governed by them,

limited only by their status as domestic dependent nations.

(2) The relationship of the federal government to Indian tribes: the power of Congress

alone to regulate and modify the status of tribes (Plenary Power) derived from the United States

Constitution and the responsibility of the federal government toward the tribes as a result of that

power (Trust Responsibility).

(3) The limited role of the states in Indian affairs: States do not have the inherent

power to regulate Indian tribes unless such power is specifically delegated to them by the federal

government.

The modem focus of tribal self-determination is on meaningful consultation and

informed consent. International law focuses on meaningful consultation to achieve the informed

consent of indigenous people. In the United States today, meaningful consultation to achieve

informed consent has replaced treaty-making as the primary tool in Indian affairs. The current

policy of the federal government is to involve tribal governments in the development of federal

policies and practices that have tribal implications in order to safeguard tribal rights as part of the

government's Trust Responsibility to the tribes.

2. THE POWERS OF INDIAN TRIBES

2.1 Tribal Involvement with Nuclear Issues

When the decision was made during World War II to site part of the Manhattan Project

on the Pajarito Plateau west of Santa Fe, New Mexico, and another part in Hanford, Washington

on the Columbia River, Indian tribes became involved in the national nuclear effort. The Pueblo

de San Ildefonso, with its lands bordering the Los Alamos site in New Mexico, provided

workers, water and building materials for Los Alamos, and shares a boundary with the Los

Alamos National Laboratory to this day. The Yakama Nation, downstream from the Hanford

complex where the first full-scale nuclear reactor for plutonium production in the world was

built, is one of the first communities to be affected by the nuclear materials produced at Hanford

and buried next to the Columbia River. Because of its early involvement with nuclear issues, the

Yakama Nation contributed to the legislation that became the Nuclear Waste Policy Act. The

ancient wintering ground of the Yakama was chosen for the Manhattan Project, now known as

Hanford. The Yakama Nation is still affected by the nuclear materials at the Hanford complex.



The Hanford site is located within areas used by several tribes, as recognized by treaties

with the Confederated Tribes of the Umatilla Indian Reservation in Oregon, and the Nez Perce

Tribe in Idaho as well as the Yakama Nation. The Idaho Department of Energy's activities

directly affect the Shoshone-Bannock Tribes of Ft. Hall, Idaho, and the tribes attempted to block

shipments of commercial spent nuclear fuel across the Fort Hall reservation. Indian tribes in New

Mexico are directly affected when shipments to the DOE Waste Isolation Pilot Plant (WIPP) in

Carlsbad, New Mexico, cross their lands. There is even greater concern with rail shipments

because railroads often are located in river valleys, thus implicating a tribe's water supply.

In 1989, the DOE placed human health and the environment as its top priority (above

weapons production). It then created the State and Tribal Government Working Group

(STGWG) . 16 states and 10 tribes have participated in STGWG6 with a focus on environmental
management (EM) activities. Not all tribes with cultural affiliation to DOE facilities in Nevada

where EM activities are conducted are included in STGWG.

Several branches of DOE have been working with Indian tribes since the 1990s. These

include: the Environmental Management Program, the National Nuclear Security Administration

(NNSA, formerly Defense Programs), the Office of Science and the Office of Congressional and

Intergovernmental Affairs. Of particular importance, Environmental Management created an

Office of Long Term Stewardship in 1996 at the urging of the tribes and states through STGWG.

The Stewardship Committee of STGWG produced a report entitled "Closure for the Seventh

Generation" in 1999.7 Its recommendations focused on long-term stewardship goals, planning

and implementation as well as public awareness and education. The DOE Branch of Legacy

Management today exists in significant part because of the insistence of the tribes and states

involved in STGWG that long-term stewardship remains a fundamental obligation of the federal

government, even after a site has been "cleaned up" and closed.

Because Indian tribes recognize their responsibility of stewardship over their lands,

environmental surveillance and monitoring remain areas where tribes are uniquely situated to

assist that mission long into the future.8 Indian tribes are uniquely tied to their existing land base

STGWG was created in response to a letter from ten state Governors to the Secretary of Energy in 1989 regarding

their concerns for management, cleanup, and disposal of radioactive and hazardous chemical wastes at DOE

facilities within or adjacent to their states. The Secretary asked each Governor to appoint a representative to

participate in the planning process through membership in a State and Tribal Government Working Group

(STGWG). The Secretary also invited representatives from the Yakama Indian Nation, the Shoshone-Bannock

Tribes, the National Governors' Association, the National Conference of State Legislatures, and the National

Association of Attorneys General to participate. STGWG first met in June 1989.

6 STGWG Tribal members include: The Confederated Tribes of the Umatilla Indian Reservation, Nez Perce Tribe,

Pueblo of Jemez, Pueblo de San Ildefonso, Santa Clara Pueblo, Seneca Nation of Indians, Shoshone-Bannock

Tribes, and the Yakama Nation as active members. The Pueblo of Isleta and the Navajo Nation have participated

in the past. The 16 states include: California, Georgia, Idaho, Kentucky, Missouri, Nevada, New Mexico, New

York, Ohio, Oregon, South Carolina, Tennessee, Texas, and Washington as active members currently. Colorado

and Illinois have also actively participated in the past.

7 Published by the National Conference of State Legislatures.

8 STGWG, "Long-Term Stewardship and the Federal Trust Responsibility: Incorporating the Duties Owed To And

the Obligations of American Indian Tribes into a Long-Term Stewardship Plan, 2002"



because of the permanent nature of their location and their deep-rooted cultural connections to it.

In many instances Indian tribes do not have alternative sources for vital land and water. Tribal

people cannot just move away from contaminated groundwater and still retain all their rights as

tribal people on their own lands. Therefore, Indian tribes have compelling interests in making a

stewardship program succeed on lands connected to their tribal cultures.

While in the past, collaboration between DOE and some Indian tribes has been

challenging, in recent years, such collaborative activities have been more successful. DOE

investment in building tribal capacity in the environmental monitoring and analysis areas is an

important factor in helping this happen. Today, tribes have taken the lead as co-trustees in the

area of Natural Resource Damages and Restoration (NRDAR) at DOE's sites in Los Alamos and

Hanford. Sixteen Tribes have developed a positive working relationship with the NNSS, and also

with the Department of Defense's Nellis Air Force Base which includes the Nevada Test and

Training Range.9

Transportation of nuclear materials across the country has been an area of concern and

focus for tribes at least as long as the DOE has been trying to create one or more national

repositories. WIPP in New Mexico and the NNSS each gave rise to a multiyear collaboration

between Indian tribes and DOE and is seen as beneficial by both participating tribes and DOE.

For transportation to both WIPP and Yucca Mountain, tribes insisted that emergency

preparedness programs needed to be funded by DOE, with proper training, equipment, and staff,

in the event that a shipment of nuclear materials might require these services during passage

through tribal lands by either road, rail, or river. Funding from WIPP for such programs

continues to this day.10 However, it is important to note that no funding was ever provided to the

Yucca Mountain tribes for such undertakings.

The Office of Civilian Radioactive Waste Management (OCRWM) worked with over 40

tribes through the Transportation External Coordination Working Group (TECWG) for tribes

along potential routes to Yucca Mountain. While OCRWM no longer exists, a National

Transportation Stakeholders Forum (NTSF) now has a tribal working group involved in

addressing prospective shipment report improvements. The tribes involved in this activity are

primarily those directly affected by DOE nuclear cleanup activities, including many of the

STGWG tribes.

The OCRWM Yucca Mountain Project Site Characterization Office began its relationship

with tribes in 1987, followed by the NNSS in 1991, when a model of consultation was

introduced to the Consolidated Group of Tribes and Organizations (CGTO), which includes 16

tribes. CGTO works with NNSS proactively on site monitoring and co-management regarding

environmental issues and actively participates as co-authors for National Environmental

Protection Act (NEPA) documents including Environmental Impact Statements and Resource

1 Personal communication with tribal member, Pahrump Paiute Tribe.

I0The Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §9601 el seq.

(CERCLA) provides funding for training under section 9660a.



Management Plans. The success of this undertaking arises from early tribal involvement in

proposed actions that could affect cultural resources at the NNSS."

DOE has signed Accords with four Pueblos surrounding the Los Alamos National

Laboratory in New Mexico (LANL), and has agreements-in-principle with the other STGWG

tribes. These commitments to provide infonnation and funding for independent monitoring and

evaluation of information have been in place for over 15 years and have produced a high level of

technical capability in the STGWG tribes. The U.S. Navy has an agreement with the Shoshone-

Bannock Tribes because of the shipment of naval spent fuel to the Idaho National Laboratory

(INL) facility through tribal lands. WIPP has a separate agreement with that tribal government

regarding shipment of transuranic waste from this Idaho facility to WIPP. These documents were

created at the instigation of the Indian tribes after initial discussion concerning potential

contamination of the environment affecting tribal lands and other resources.

The Nuclear Waste Policy Act of 1982, as amended in 198713, (discussed more fully in

Section 3.7) addresses tribal issues regarding transportation, storage and disposal of nuclear

waste on their lands. Several tribes expressed an interest in interim storage of nuclear waste

during the time when the 1987 amendments created the Office of the Nuclear Waste

Negotiator14. The Office of the Negotiator expired by statute in 1994.15 The fact that several
tribes expressed an interest in hosting nuclear waste storage on an interim basis may be of

interest to the Blue Ribbon Commission.16 When grants were made available by the Negotiator

in 1991, sixteen Indian tribes applied for the initial Phase I study grants.17 Eight tribes applied for
the Phase II-A funding of $200,000.18 Even after the Office of the Negotiator expired, one Indian
tribe continued to work with private companies to site a monitored retrieval storage facility on its

lands, without success.1 Actually implementing long-term interim nuclear waste storage or
permanent disposal on tribal lands would likely require statutory changes. For example, the

Indian Leasing Act generally limits leasing of tribal lands to 50 years, or 99 years at most.20

" Personal communication with tribal member, Pahrump Paiute Tribe.

12 As an example, the Accord between the U.S. Department of Energy and the Pueblo de San Ildefonso is set out in

Appendix D to this Paper.

I342U.S.C. §10101 etseq.

1442U.S.C. §10242

I542U.S.C. §10250

16 See "Environmental Justice and the Skull Valley Goshute Indian's Proposal to Store Nuclear Waste", Journal of

Land, Resources and Environmental Law, Sierra M. Jeffries, 2007.

See The Mescalero Apache Indians and "Monitored Retrievable Storage of Spent Nuclear Fuel: a Study in

Environmental Ethics", Noah Sachs, 1996, Fall - Natural Resources Journal. (Tribes included the Mescalero

Apache Tribe (NM), Chickasaw Indian Nation (OK), Prairie Island Indian Community (MN), the Sac and Fox

Nation (OK), Yakama Indian Nation (WA), Skull Valley Band of Goshute Indians (UT), Alabama/Quassarte

Tribe (OK), Eastern Shawnee Tribe (OK), Lower Brule Sioux Tribe (SD), Ponca Tribe (OK), , Ft. McDermitt

Paiute Shoshone Tribe (NV and OR), Tetlin Village Council (AK), Akhiok-Kaguyak Inc./Akhiok Traditional

Council (AK), Apache Development Authority (OK), Absentee Shawnee (OK), and Caddo Tribe (OK).)

18 Id.

19 See, infra, at Section 4.2.
20 25 U.S.C. §415. Indians tribes can lease or exchange land, but that requires federal approval. But see Skull Valley

Band of Goshute Indians v. Davis, 728 F.Supp.2d 1287, 1292 (D. Utah 2010) (noting that tribe entered into a 25






































































































































































































































































































